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Abstract: The Terms of Reference system, as stipulated in Article 23 of the ICC Arbitration 

Rules, pursues efficiency as its value. However, the defects of the current Terms of Reference 

system in the definition of new claims, the determination of the content standard of Terms of 

Reference, and the consistency of its internal logic have hindered the maximization of the 

efficiency of the Terms of Reference system. From the perspective of law and economics, 

marginal improvements to the existing Terms of Reference system can effectively improve 

its efficiency. First, clarify the definition of new claims, distinguish them from modifications 

of original claims, and define them based on the independence of cause of action and relief 

sought. Second, revise the logical structure of Article 23 of the ICC Arbitration Rules, 

eliminate unnecessary logical progression, and make the rules clearer and more specific. 

Third, introduce the principle of party autonomy, allowing new claims to be included in the 

arbitration procedure on the basis of consensus between the two parties. Finally, improve the 

granularity and predictability of the rules by publicizing typical arbitration cases. The 

optimization of the Terms of Reference system can promote the improvement of commercial 

arbitration efficiency, promote the improvement of international arbitration rules, and meet 

the dynamic and realistic needs of international dispute resolution. 

Keywords: international commercial arbitration, Terms of Reference, efficiency of arbitral 

procedure. 

1. Introduction 

The Terms of Reference system is a procedural mechanism widely used in international commercial 

arbitration. Simply put, the Terms of Reference, required by the arbitration rules of international 

commercial arbitration institutions, is a procedural document jointly drafted by the arbitration 

institution and the parties. This document, prepared after the constitution of the arbitral tribunal and 

before the commencement of formal hearings, confirms basic information about the parties, their 

claims, the seat of arbitration, and the substantive rules applicable to the arbitration [1]. Initially, the 

system was designed to enhance the recognition and enforceability of arbitration agreements. 

However, with the development of international commercial arbitration and the increase in the 

number of signatories to the New York Convention, the original purpose of the Terms of Reference 

system has gradually diminished. Today, the system aims to establish a framework in advance, 

defining the subject matter of the dispute and procedural issues to facilitate a more efficient arbitration 
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process [2]. The system was first created by the International Court of Arbitration of the International 

Chamber of Commerce (ICC) and has since been adopted or adapted by many other international 

commercial arbitration institutions [3]. In particular, it plays a critical role in resolving whether new 

claims can be incorporated into ongoing arbitration proceedings, contributing positively to both 

theoretical and practical advancements in international commercial arbitration. 

Efficiency is one of the core objectives of international arbitration, and the original intention of 

the Terms of Reference system is to promote efficiency by optimizing procedures and fostering active 

cooperation among participants [4]. According to recent studies, 61% of respondents identified the 

complexity and length of document drafting as a major obstacle to arbitration efficiency, while 38% 

highlighted procedural discussions during oral hearings as inefficient [5]. However, the Terms of 

Reference system reflects a contradiction regarding these factors. On the one hand, the value of the 

Terms of Reference system has been questioned. Critics argue that it is an unnecessary, overly 

detailed formalistic mechanism. Its mandatory application undermines party autonomy and 

arbitration flexibility, adding procedural steps to document drafting. Particularly after losing its 

original purpose of enhancing the recognition and enforceability of arbitration, it has become an 

outdated system [6]. On the other hand, proponents maintain that pre-hearing procedures in 

international arbitration, such as the Terms of Reference, have intrinsic value [7]. Once the Terms of 

Reference is finalized, it can significantly enhance the efficiency of the overall arbitration process, 

saving time that would otherwise be spent on procedural discussions during oral hearings. 

 

Figure 1: If you were a party or counsel, which of the following procedural options would you be 

willing to do without if this would make your arbitration cheaper or faster? 

The first part of this article serves as an introduction, establishing efficiency as a key value pursued 

in international commercial arbitration. It highlights the inherent contradiction between the Terms of 

Reference system's original intention to enhance efficiency and the inefficiency problems exposed 

during its implementation. Addressing these inefficiencies offers significant guidance for major 

arbitration institutions and the development of arbitration in China. The second part of the article 

examines the relationship between the Terms of Reference system and arbitration efficiency from the 

perspective of law and economics, using Article 23 of the ICC Arbitration Rules as a case study. It 

specifically identifies design and operational issues in Article 23(4), which governs whether new 
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claims can be incorporated into ongoing arbitration proceedings based on the Terms of Reference. 

These issues undermine the efficient progression of arbitration. The third part responds to the 

identified problems, proposing solutions from four perspectives to address the inefficiencies in the 

operation of the Terms of Reference system. The conclusion reviews the discussion, reflects on the 

limitations of this article, and offers prospects for unresolved issues that require further exploration. 

2. Efficiency Insights: The Value of the Terms of Reference System in Improving 

International Commercial Arbitration Rules 

When resolving international commercial disputes, parties can choose between international 

commercial arbitration or cross-border litigation [8]. Since commercial dispute entities aim to 

maximize economic benefits, international commercial arbitration is often preferred due to its 

efficiency advantages [9]. First, the New York Convention is widely adopted by countries, providing 

convenience in recognizing and enforcing arbitral awards, making arbitration a preferred dispute 

resolution method for cross-border commercial contracts. By contrast, no multilateral agreements 

exist that require civil courts in different countries to immediately enforce each other's judgments 

based on such agreements [10]. Second, a critical difference between litigation and arbitration lies in 

procedural rigidity [11]. International commercial arbitration rules are chosen by mutual agreement 

of the parties, offering greater flexibility and freedom, which significantly enhances the efficiency of 

dispute resolution. Finally, international commercial arbitration adopts a finality principle, meaning 

that disputes are resolved conclusively through a single arbitration proceeding. Compared to the 

appeals and retrials common in litigation, this ensures disputes are resolved in a more straightforward 

and stable manner. Thus, efficiency is an essential value pursued by international commercial 

arbitration. 

As a pre-hearing preparatory procedure, the Terms of Reference helps define key elements such 

as basic party information, arbitration claims, and a list of pending issues in advance. This adds 

certainty to the arbitration process, preventing omissions of claims or overly broad or unenforceable 

pending issues. Consequently, the system contributes to improving both the efficiency and 

effectiveness of arbitration. 

The Terms of Reference system was originally introduced by the International Court of Arbitration 

of the International Chamber of Commerce (ICC) [12]. While it has not yet achieved universal 

application, it holds significant reference value for other arbitration institutions aiming to enhance 

their arbitration procedures. On one hand, some arbitration institutions have already adopted this 

system. For example, Article 28(4) of the Madrid International Arbitration Center Rules in Spain 

explicitly incorporates the Terms of Reference system and its procedural rules for admitting new 

claims. Similarly, Article 35 of the Arbitration Rules of the China International Economic and Trade 

Arbitration Commission (CIETAC) provides that the arbitral tribunal may draft a Terms of Reference 

document for the case if deemed necessary. On the other hand, even arbitration institutions that have 

not directly implemented the Terms of Reference system can still draw upon its provisions for 

procedural issues, such as the criteria for admitting new claims into arbitration proceedings. For 

instance, Article 20 of the Singapore International Arbitration Centre (SIAC) Rules stipulates that 

changes to claims must consider whether they fall within the scope of the arbitration agreement. 

However, arbitration agreements can only predetermine arbitration as the dispute resolution 

mechanism and cannot anticipate the substantive content of disputes and claims arising later. 

Consequently, compared to drafting a Terms of Reference after the dispute arises, this provision lacks 

rationality and reliability. At its core, the drafting of the Terms of Reference is a case management 

tool akin to a pre-hearing conference. Regardless of the arbitration institution, case management is 

necessary. While the methods may differ, the objective is the same: to streamline arbitration 
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proceedings and enhance efficiency [13]. Therefore, studying the impact of the Terms of Reference 

system on arbitration efficiency holds universal significance. 

The original design purpose of the Terms of Reference system in international commercial 

arbitration was to improve efficiency. However, its current application mechanism may instead create 

inefficiencies and inconvenience for arbitrators and parties. On one hand, one of the most prominent 

rules in the Terms of Reference system is its role in determining the feasibility of admitting new 

claims into ongoing arbitration proceedings based on its content and scope. This rule makes the 

inclusion of new claims after the Terms of Reference is finalized more stringent. Furthermore, the 

rules for consenting to new claims are ambiguous and largely subject to the arbitrator's discretion, 

potentially disrupting the smooth progression of arbitration and even causing procedural delays. On 

the other hand, the Terms of Reference system, as a mandatory pre-hearing preparation mechanism, 

requires the cooperation of both parties, the review by the arbitral tribunal, and additional 

documentation management procedures. These steps inevitably increase time costs, opportunity costs, 

and arbitration expenses [14]. Thus, the Terms of Reference system may face challenges related to 

both time efficiency and economic efficiency. 

Some scholars argue that the Terms of Reference system has lost its research significance, as it no 

longer enhances enforceability over time and has not been universally adopted by arbitration 

institutions. This view reflects a misunderstanding of the system [15]. Although the Terms of 

Reference system has evolved beyond its original purpose, it now provides new procedural value by 

preventing the surprise introduction of evidence, safeguarding procedural fairness, enhancing 

arbitration efficiency, and protecting the interests of commercial parties. Certainly, drafting a Terms 

of Reference increases the time cost of arbitration preparation. However, as the saying goes, 

"sharpening the axe does not delay the work of cutting wood." Overall, the Terms of Reference 

provides a procedural framework that improves the stability and predictability of arbitration, ensuring 

the smooth progression of the proceedings [16] and enhancing efficiency as a whole. Regarding its 

lack of universal application among arbitration institutions, this should be understood in the context 

of the specific characteristics of the International Court of Arbitration of the ICC. According to 2020 

statistics, a significant proportion of the cases handled by the ICC involved high monetary values, 

with the largest share being disputes valued between USD 10 million and 30 million [17]. Moreover, 

the ICC Arbitration Rules stipulate that cases involving claims below USD 3 million can follow 

expedited procedures without requiring a Terms of Reference. Cases with higher monetary stakes 

often involve more complex factual disputes and claims, requiring a more careful approach. The 

Terms of Reference system helps clarify case facts and the actual points of contention between the 

parties, ensuring that arbitration claims are neither overly broad, which could delay proceedings, nor 

overly narrow, which might exclude relevant substantive issues from review [18]. Additionally, under 

the principle of party autonomy in arbitration, parties selecting ICC arbitration are presumed to have 

understood its typical case types, arbitration rules, and strong administrative characteristics. This 

selection represents their acceptance of the ICC’s procedural management authority [19]. When 

parties submit their disputes to the ICC for arbitration, a contractual relationship is effectively formed 

between the parties and the institution or arbitrators. This contract incorporates the arbitration 

agreement and the applicable arbitration rules, meaning that these rules are not excluded from the 

parties’ autonomy [20]. The value of rules is not determined solely by their widespread application 

but should be evaluated based on the specific needs of commercial parties in different scenarios. 
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Table 1: 2020 Statistical Data on Case Values at the ICC International Court of Arbitration 

AMOUNTS IN DISPUTE IN CASES FILED IN 2020 % OF TOTAL NUMBER OF CASES 

≤50,000 1.7% 

>50,000     ≤100,000 2.3% 

>100,000    ≤200,000 2.9% 

>200,000    ≤500,000 5.7% 

>500,000    ≤1 million 8% 

>1 million    ≤2 million 10.5% 

>2 million    ≤5 million 14.5% 

>5 million    ≤10 million 12.1% 

>10 million   ≤30 million 15.7% 

>30 million     ≤50 million 6.1% 

>50 million     ≤80 million 3.8% 

>80 million     ≤100 million 2% 

>100 million    ≤500 millon 6.6% 

>500 million 1.9% 

Not quantified 6.1% 

 

From the perspective of efficiency as a core value pursued by international commercial arbitration, 

the Terms of Reference system holds reference value for arbitration institutions that have adopted or 

not yet adopted this rule. As a case management tool employed by various arbitration institutions, its 

ultimate goal is to improve arbitration efficiency. Moreover, the system offers unique advantages, 

such as enhancing the overall efficiency of handling complex cases and ensuring procedural justice 

by preventing the surprise introduction of evidence. Finally, under the principle of party autonomy, 

parties have the freedom to choose arbitration institutions. When parties select the ICC, they 

implicitly acknowledge and accept its rules and their strong administrative characteristics. Therefore, 

the focus should not be on abandoning the Terms of Reference system but on improving its 

functionality and addressing the challenges that arise during its operation and development. 

In July 2022, the Central Committee for Comprehensively Advancing Law-Based Governance 

deployed pilot projects for establishing international commercial arbitration centers in Beijing, 

Shanghai, Guangzhou, Shenzhen, and Hainan Province. On April 9, 2024, China’s Ministry of Justice 

held a meeting in Shanghai to review the progress of these pilot projects, share experiences from the 

pilot regions, and outline plans for the next phase [21]. Against this backdrop, China aims to establish 

itself as a global hub for international arbitration and should further refine its arbitration institutions' 

rules. While the Arbitration Rules of the China International Economic and Trade Arbitration 

Commission (CIETAC) include provisions for the Terms of Reference system, these rules lack 

integration with other procedural mechanisms, such as coordination with the procedural order system, 

to accelerate the efficiency of international commercial arbitration proceedings [22]. Thus, this study 

of the Terms of Reference system also provides valuable insights for improving CIETAC’s arbitration 

rules. 
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3. Efficiency Analysis: The Terms of Reference System as Represented by Article 23 of the 

ICC Arbitration Rules 

3.1. Pursuing Maximum Operational Efficiency of Legal Systems: A Necessity in Law and 

Economics 

International commercial entities are inherently profit-driven [23], and the nature of international 

commercial arbitration requires us to evaluate the actions of parties and arbitrators, as well as the 

formulation of arbitration rules, from a law and economics perspective. The core idea of economic 

analysis in law is "efficiency." The principle of efficiency is the most fundamental and primary 

principle, aiming to allocate and utilize resources in a manner that maximizes value. In recent years, 

major international arbitration institutions have frequently amended their rules, with the ultimate goal 

of ensuring that commercial arbitration, as an alternative dispute resolution mechanism, maintains its 

advantages of speed, efficiency, and cost-effectiveness [24]. Thus, the value pursued by international 

commercial arbitration aligns seamlessly with the core principles of law and economics. 

The Coase Theorem forms the central framework of law and economics theory [25]. Its second 

law posits that when transaction costs are positive, different definitions and allocations of rights lead 

to different efficiencies in resource allocation. According to the Coase Theorem, the best laws are 

those that minimize transaction costs [26]. However, international commercial arbitration currently 

faces two major efficiency challenges. First, arbitration costs and the time required to resolve cases 

are both increasing, raising doubts about the long-held perception of commercial arbitration as low-

cost and fast-paced [27]. Second, the issues of frivolous claims and procedural abuse have also 

significantly contributed to the decline in arbitration efficiency [28]. The Terms of Reference system 

was initially designed to address these two efficiency issues. Disputes resolved through international 

commercial arbitration span various fields, including contract disputes and other property rights 

disputes. This paper focuses on the Terms of Reference system's design flaws within the context of 

typical sales contract disputes. Since the Terms of Reference system was created and has been long 

promoted as a representative procedural mechanism by the International Court of Arbitration of the 

ICC, this section will analyze the system using the relevant provisions in the ICC 2021 Arbitration 

Rules. 

3.2. The First Three Provisions of Article 23 of the ICC Arbitration Rules Enhance the 

Efficiency of Drafting the Terms of Reference 

Article 23 of the ICC Arbitration Rules (2021) comprehensively addresses the Terms of Reference 

system. The first paragraph specifies the contents of the Terms of Reference, the second sets the 

timeline for its drafting, the third outlines procedures when a party refuses to participate, and the 

fourth imposes restrictions on parties introducing new claims. 

The first paragraph of Article 23 requires the Terms of Reference to include essential information 

such as the names, addresses, and contact details of the parties and arbitrators, the seat of arbitration, 

correspondence addresses, summaries of the parties’ respective claims and relief sought, a list of 

issues to be determined, and a detailed description of the applicable procedural rules. This paragraph 

ensures that all basic information required during arbitration is clearly outlined and provides a 

preliminary prima facie assessment of whether the disputes submitted to arbitration have a reasonable 

factual basis [29]. Additionally, this provision allows for some flexibility for both the parties and the 

arbitral tribunal. On the one hand, it explicitly states that the list of issues to be determined may be 

outlined "when the arbitral tribunal considers it necessary," granting the tribunal discretionary 

authority. On the other hand, the provision includes inherently vague terms like "most recent 

submissions," which allow the parties and tribunal to tailor the specificity of the Terms of Reference 
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to the needs of individual cases. This flexibility enhances the efficiency of drafting the Terms of 

Reference. 

The second paragraph of Article 23 stipulates that the general timeline for drafting the Terms of 

Reference is 30 days, while also allowing for extensions under exceptional circumstances with the 

consent of the arbitral institution. In the exploration of commercial arbitration mechanisms, balancing 

the acceleration of arbitration procedures with the avoidance of procedural redundancy remains a 

common challenge. Therefore, setting a clear timeline prevents parties from using the Terms of 

Reference system as a means to delay arbitration proceedings, making such a limitation necessary 

[29]. 

The third paragraph of Article 23 of the ICC Arbitration Rules (2021) addresses how to proceed 

when a party refuses to cooperate in drafting the Terms of Reference. While arbitration emphasizes 

party autonomy, it differs from party-driven mediation models [30]. Although the Terms of Reference 

influences the progression of the arbitration process and certain specific procedural issues that 

concern the parties’ interests, if a party refuses to participate in its drafting, the Terms of Reference 

remains a mandatory requirement (except in expedited procedures). To prevent potential malicious 

delays by the parties, this provision grants the arbitral tribunal the authority to approve the Terms of 

Reference and proceed with arbitration even in the absence of a party’s participation. This provision 

reflects a balance between the values of efficiency and fairness. Fairness and efficiency serve as 

essential guiding principles in the operation of the legal system, directing the rational allocation of 

legal and social resources. However, these values often exist in a state of profound tension—both 

mutually adaptable and inherently contradictory [31]. In the realm of international commercial 

arbitration, arbitration institutions tend to prioritize efficiency when drafting rules. 

3.3. Inefficiency in the Design of Article 23(4) of the ICC Arbitration Rules 

The first three paragraphs of Article 23 of the ICC Arbitration Rules (2021) outline the rules followed 

before the completion of the Terms of Reference, employing sufficient flexibility to enhance the 

drafting efficiency during the preparatory phase. However, once the process transitions from the 

preparatory phase to the hearing phase, this flexibility, when viewed from another perspective, can 

introduce ambiguity and confusion, potentially reducing efficiency [32]. This issue is exemplified by 

the rules on introducing new claims under the first four paragraphs of Article 23. 

According to these provisions, after the Terms of Reference is signed or approved by the arbitral 

tribunal, no party may submit a new claim that falls outside the scope of the Terms of Reference, 

unless the tribunal permits it after considering the nature of the new claim, the stage of the arbitration 

proceedings, and other relevant circumstances. The author identifies four issues with this provision. 

The first issue is the lack of a clear definition of "new claims" [33]. The ICC Arbitration Rules 

(2021) only provide a basic explanation in Article 2(5), stating that "claims include any claim by one 

party against any other party," without specifically defining new claims. The new content submitted 

by a party may be merely a supplement to the arguments of an original claim or an entirely 

independent new claim. This lack of clarity makes it difficult to determine the relationship between 

multiple claims submitted by a party. Consequently, it is challenging to ascertain whether the 

prerequisites for applying this provision have been met, as the nature of a submitted claim is not easily 

identified as a "new claim" under the rule. 

The second issue concerns the lack of clear criteria for determining whether a new claim falls 

outside the scope of the Terms of Reference. While this provision generally prohibits parties from 

submitting new claims that fall outside the Terms of Reference, it implicitly allows parties to submit 

new claims that fall within its scope. However, neither this provision nor other clauses in the ICC 

Arbitration Rules (2021) define the "scope of the Terms of Reference," making it difficult to assess 

whether a new claim falls within this scope. Based on a restrictive and logical interpretation of the 
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text, the "scope of the Terms of Reference" in this provision should refer to the scope of the claims 

by each party as outlined in the completed Terms of Reference. However, in some ICC arbitral awards, 

other content in the Terms of Reference, such as the summary of relief sought and the list of issues 

to be determined, has also been used as reference points for determining whether a new claim falls 

within the scope [34]. A more significant issue arises from the fact that the list of issues to be 

determined lacks legal binding force. Unlike the addition of new claims, adjustments or changes to 

the list of issues are not subject to strict standards, as some issues may be resolved and new ones may 

emerge during the progression of arbitration [35]. Using the list of issues as a reference point 

effectively broadens the scope of the Terms of Reference. As a result, there is inconsistency in the 

application of standards by arbitrators—sometimes strict and other times lenient. This inconsistency 

affects not only the efficiency of arbitrators in adjudicating but also the efficiency of parties in 

presenting evidence. 

This provision allows for exceptions where parties may submit new claims falling outside the 

scope of the Terms of Reference, provided three criteria are considered: the nature of the claim, the 

current stage of the arbitration proceedings, and other relevant circumstances. The third issue lies in 

the fact that, although these three criteria are provided, they are abstract and lack granularity. As a 

result, the criteria often become the focus of disputes during hearings, requiring arbitrators to expend 

significant time and effort in making decisions. This challenge is particularly evident in cases 

involving multiple contractual disputes between the same parties, disputes under the same contract 

involving third-party participants, or cases involving multiple contracts and third-party participants. 

The lack of specificity in these criteria makes the provision difficult for arbitrators to apply in complex 

factual scenarios, significantly reducing arbitration efficiency. 

Consider a case involving multiple contractual disputes between the same parties. Regarding the 

nature of the claim, the claimant argued that the two claims involved the same disputing parties and 

arose under a single framework agreement containing a unified arbitration clause. Both claims 

stemmed from the respondent’s failure to fulfill payment obligations under contracts governed by this 

framework agreement. However, the respondent objected, asserting that while the claims were under 

the same framework agreement, they pertained to separate purchase orders within the framework. 

Each purchase order contained its own independent arbitration clause. Additionally, while the claims 

were based on the respondent's non-performance of payment obligations, the specific factual grounds 

for the respondent's defenses differed for each claim. Regarding the stage of the arbitration, the 

claimant argued that the new claim was introduced midway through the proceedings due to reasons 

that were objectively unforeseeable and that the claimant promptly submitted the claim upon 

discovery. The claimant further asserted that the arbitral tribunal had the authority to extend the 

arbitration process, ensuring the respondent had sufficient time to prepare for the new claim. 

Conversely, the respondent countered that the claimant’s failure to identify the claim earlier was due 

to subjective mismanagement rather than objective circumstances. The respondent also suggested that 

the claimant’s actions raised suspicions of procedural ambush, as the addition of the new claim would 

cause unreasonable delays and increase the interest payable by the respondent. This example 

illustrates how claimants and respondents interpret the nature and timing of the claim based on the 

specific granularity of the case facts. The vagueness of the criteria increases the evidentiary burden 

on both parties while making it challenging for arbitrators to decide based on the standards. 

Consequently, arbitration efficiency is diminished. 

Finally, through an analysis based on teleological interpretation, it can be observed that while 

Article 23(4) of the ICC Arbitration Rules (2021) distinguishes between two logical layers—whether 

a new claim falls within or outside the scope of the Terms of Reference—the paths to achieve these 

layers and their ultimate objectives overlap. In ICC Case No. 6197 and Case No. 3267, the arbitral 

tribunal held that "the claim falls within the scope of the Terms of Reference because there is 
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sufficient connection between the new claim and the original claim." Furthermore, in the reasoning 

provided in the judgments, the tribunal similarly considered the degree of connection between the 

nature of the new claim and the original claim. This overlaps with the "nature of the claim" criterion 

used when evaluating new claims that fall outside the Terms of Reference [36]. In other words, the 

most critical judgment criterion is whether there is a sufficiently close relationship between the new 

claim and the original claim. If such a relationship exists, the new claim naturally shares the same 

nature as the original claim, and its introduction is deemed timely and appropriate. Thus, the 

considerations for whether a new claim falls within or outside the scope of the Terms of Reference—

such as its nature and timing—ultimately rely on the same judgment standard. As a result, the 

supposed distinction between claims falling within or outside the Terms of Reference, and the 

subsequent evaluation of their nature and timing, lacks substantive logical progression in application. 

Regardless of whether a new claim falls within or outside the Terms of Reference, the facts and 

criteria used to determine whether it can be included in the arbitration process are identical. Therefore, 

the deliberate use of the Terms of Reference as a dividing line in this provision serves no practical 

purpose. 

4. Efficiency Improvement: Suggestions for Enhancing the Efficiency of the Terms of 

Reference System 

To address the issues discussed above, the author proposes the following improvements to Article 23 

of the ICC Arbitration Rules (2021) to further enhance arbitration efficiency. 

4.1. Clarifying the Definition of New Claims by Incorporating Case Law and Scholarly 

Opinions 

Clarifying the definition of new claims requires distinguishing them from modifications to original 

claims. Based on case law and scholarly opinions, the fundamental criterion for this distinction is 

independence. German scholars suggest that the nature of a claim is determined by the combination 

of the cause of action and the prayer for relief [37]. The cause of action refers to the grounds for the 

claim, encompassing the full set of factual bases upon which the claim relies [38]. The prayer for 

relief can be defined as the precise instruction sought from the arbitrator regarding the requested 

outcome [39]. Therefore, distinguishing between a new claim and a modification of the original claim 

involves identifying and assessing these two elements. For a change in the cause of action to constitute 

a new claim, the underlying facts of the case must have fundamentally changed, and the new cause 

of action must be independent of the original cause of action. For changes to the prayer for relief, 

modifications that merely alter wording without changing meaning or intent, or that adjust the 

quantity or quality of the relief sought without creating independence from the original relief, do not 

constitute a new claim. Additionally, an analysis of arbitral awards from the ICC confirms this 

conclusion. If a newly introduced claim is independent of the original claim, it constitutes a new claim 

rather than a mere modification. For instance, a review of certain ICC cases [40] indicates that 

changes to the amount of relief sought do not constitute a new claim. Similarly, analysis of other ICC 

cases [41] reveals that introducing interest on damages based on the original relief does not constitute 

a new claim. Thus, when a new prayer for relief is accessory to, dependent on, or derived from the 

original claim, such changes do not constitute a new claim. By incorporating insights from case law 

and scholarly opinions, arbitration rules can be supplemented to define the nature of a new claim, 

clarifying that its cause of action or prayer for relief must be independent of the original claim. 
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4.2. Revising the Internal Logical Progression of the First Four Paragraphs of Article 23 of 

the ICC Arbitration Rules (2021) 

As analyzed earlier, the logical layers established in Article 23 of the ICC Arbitration Rules (2021) 

based on whether new claims fall within the scope of the Terms of Reference lack substantive 

meaning. To address this, the author suggests two improvement paths: 1.Differentiating the criteria 

for new claims falling within the scope of the Terms of Reference and those falling outside but still 

permissible in arbitration. Based on logical progression, the first criterion should be stricter than the 

second. 2.Adopting a practical approach by eliminating the logical progression entirely. The rule 

could be rephrased as: "With reference to the original claims in the Terms of Reference, and based 

on the nature of the claim, the stage at which it is introduced, and other relevant factors, the arbitral 

tribunal shall determine whether the new claim may be included in the arbitration." 

4.3. Incorporating Party Autonomy into the Rules for New Claims in Arbitration 

Proceedings 

Party autonomy is the cornerstone of arbitration. Although the ICC is characterized by strong 

administrative authority, allowing parties to make decisions on procedural matters can enhance 

arbitration efficiency [42]. From a comparative perspective, Article 29 of the Spanish Arbitration Act 

(2003) stipulates that unless otherwise agreed by the parties, either party may amend or supplement 

their original claim during arbitration, unless the arbitrator considers such amendments to cause 

undue delay. Similarly, Article 24 of the DIAC Rules (2022) and Article 18 of the HKIAC Rules 

(2018) include similar provisions. Comparatively, the above rules give greater weight to party 

autonomy in deciding whether new claims can be included in arbitration. On proactivity: The ICC 

takes a more active role, with the tribunal acting as an assertive decision-maker to determine the 

nature of new claims. In contrast, institutions such as the DIAC adopt a more passive approach, 

serving as a gatekeeper to prevent delays while prioritizing party autonomy. On principles: The ICC 

rules generally prohibit the inclusion of new claims in ongoing arbitration, with exceptions for claims 

closely connected to the original claims. Conversely, the rules of the other institutions generally allow 

new claims, barring cases of malicious delay. The author suggests introducing a mechanism for party 

autonomy in the ICC rules. Specifically, if both parties reach a mutual agreement, new claims should 

be allowed in ongoing arbitration proceedings, rather than relying solely on the tribunal's discretion 

[43]. 

4.4. Enhancing Rule Granularity Through the Disclosure of Typical Arbitration Cases 

Max Weber once stated that formally rational law is law that is predictable, and this predictability 

encompasses both legislative and judicial predictability [44]. Predictability in adjudication is essential 

for legal stability, and enhancing it is also critical for maintaining the authority of arbitration [45]. 

Some arbitration provisions lack sufficient granularity, requiring arbitrators to exercise discretion in 

their decisions. However, differences in arbitrators’ knowledge, cultural backgrounds, and value 

judgments may lead to varying outcomes for similar cases, resulting in inconsistent rulings. This 

undermines the predictability of judicial decisions and could even create opportunities for parties to 

bribe arbitrators, influencing arbitration outcomes [46]. 

As a rule, arbitration language should remain concise and precise. However, the non-public nature 

of international commercial arbitration awards often prevents parties and less experienced arbitrators 

from accessing resources that would help them understand arbitration rules. This leads to difficulties 

in interpreting and applying the rules, which in turn affects the efficiency of arbitration proceedings. 

Analyzing past decisions enables parties and arbitrators to understand which arguments are effective 

and how issues have been resolved. This not only enhances the persuasiveness of the parties’ 
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arguments but also improves arbitration efficiency while reducing costs and time [47]. The author 

suggests that for key arbitration provisions lacking sufficient granularity or prone to disputes, the 

publication of typical cases can serve as a remedy. Due to the confidentiality requirements of 

international commercial arbitration [48], case disclosures should focus on the arbitrators’ reasoning 

and analysis under the arbitration rules, without revealing the identities of the parties involved. To 

address confidentiality concerns, parties could also be compensated with a certain amount of 

monetary compensation for allowing their cases to be used as precedents. 

5. Conclusion 

The core topic of this paper is the exploration of the Terms of Reference system in international 

commercial arbitration. Starting with the design objectives and significance of the Terms of 

Reference system, the paper highlights its value as a reference for improving arbitration rules in major 

international commercial arbitration institutions. From a dialectical perspective, the paper points out 

that while the system’s design has led to inefficiencies contrary to its intended purpose during actual 

operation, it remains an effective arbitration tool in specific situations when applied under the 

appropriate circumstances. Thus, the system holds both academic and practical significance for 

research and improvement. Focusing on Article 23 of the ICC Arbitration Rules, the paper adopts an 

interdisciplinary perspective from law and economics to analyze the efficiency of rule-making and 

operation. It acknowledges the advantages of the first three paragraphs of the provision in enhancing 

arbitration efficiency, while identifying issues in the fourth paragraph, such as the lack of a clear 

definition of new claims, insufficient criteria for determining whether new claims fall outside the 

Terms of Reference, and inconsistencies in the provision’s internal logic. Finally, the paper offers 

marginal improvement suggestions for these issues, demonstrating the practical significance and 

forward-looking nature of this research. 

International commercial arbitration cases involve a wide and complex array of fields, including 

disputes in international goods transportation, international insurance, international investment, 

technology trade, international cooperation in natural resource development, and international 

engineering contracting. Different types of cases may encounter various obstacles during arbitration. 

This paper focuses exclusively on disputes that may arise from international sales contracts for goods 

to construct its research model, which presents certain limitations in scope. Additionally, the 

confidentiality requirements of international commercial arbitration create challenges in empirical 

research, leading to difficulties in data collection and limitations in the sample size and quality. 

Finally, comparative studies of the Terms of Reference system across arbitration rules of institutions 

other than the ICC are necessary to provide a more comprehensive foundation for potential 

improvements. 

With the increase in global trade and investment, international commercial arbitration rules must 

further adapt to achieve greater internationalization and harmonization, accommodating the diverse 

legal cultures and business practices of different countries and regions. Improving arbitration rules 

will help create a clearer and more efficient arbitration process, thereby enhancing arbitration’s appeal 

as the preferred method for resolving international commercial disputes. China, playing a key role in 

the "Belt and Road Initiative," has an opportunity to establish and enhance international commercial 

arbitration centers [49]. It is foreseeable that China will strengthen coordination and cooperation with 

countries along the Belt and Road in terms of arbitration legal systems, fostering the establishment 

of more fair and efficient arbitration institutions and rule frameworks. The field of international 

commercial arbitration will continue to progress in areas such as rule internationalization and 

procedural efficiency, adapting to the development of the global economy and the deepening 

implementation of international cooperation initiatives like the Belt and Road. 
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